THE OFFICIAL PROCEEDINGS OF THE REGULAR MEETING OF THE GERING CITY COUNCIL, June 10, 2013

A regular meeting of the Gering City Council of Gering, Nebraska was held in open session on June 10, 2013 at 7:00 p.m. at the Gering City Hall at 1025 P Street, Gering.  Present were Mayor Mayo and Councilmembers Smith, Christensen, Gibbs, Allred, Shields. Also present were City Administrator Lane Danielzuk, City Clerk Kathy Welfl and City Attorney, Jim Ellison.  Notice of the meeting was given in advance by publication in the Gering Citizen, the designated method of giving notice.  All proceedings hereafter were taken while the meeting was open to the attendance of the public except as otherwise indicated.

CALL TO ORDER
Mayor Mayo called the meeting to order at 7:00 p.m. and the Pledge of Allegiance was recited.  The Mayor noted that there was a quorum of the Council and City business could be conducted.  

OPEN MEETINGS ACT-NEBRASKA REV. STATUATE CHAPTER 84, ARTICLE 14
Mayor Mayo indicated Nebraska Revised Statutes, Chapter 84, Article 14, requires at least one copy of the Open Meetings Act be posted in the meeting room and he indicated where the Open Meetings Act is posted.

CORRESPONDENCE AND PUBLIC COMMENTS
Michael Onstott, 963 Spring Valley Lane, addressed the Council regarding the use of the internet at the Gering Public Library and would like to get on the next Council agenda to discuss changing Library policies.  Mayor Mayo advised Mr. Onstott of the procedure to add an agenda item to the next City Council agenda.

CONSENT AGENDA
1. Approve minutes of the May 24, 2013 Regular Council Meeting
2. Approve Claims
3. Special Designated Liquor Licenses 
· Oregon Trail Days Association – July 6, 2013, Fire Rocks Amphitheater
· Oregon Trail Days Association – July 13, 2013 at Five Rocks Amphitheater
4. Lease Agreement for Billboard Sign – Maynard Clarke
	
Councilmember Gibbs moved to approve the Consent Agenda.  Seconded by Councilmember Christensen. There was no discussion. The Mayor called the vote: “AYES” Smith, Christensen, Gibbs, Allred, Shields.  “NAYS”: None.  Absent: McFarland, Morrison and Cowan None.  Motion carried.
 
Claims:  5-8-13 to 6-7-13
ACCUSTAR SURVEYING $1,420.00 CELL 6 CONSTRUCTION, ADVANCED AUTO $17.11 SUPP., ALLO COMMUNICATIONS $689.00 COMM. BILL, ALTEC INDUSTRIES $228.83 SUPP., AM CHAMBER/COMMERCE $419.00 HR MANUEL, AMAZON $302.03 BOOKS, AMERICAN LIBRARY ASSOC. $190.00 MEMBERSHIP RENEWAL, ANIMAL HEALTH $206.96 FLY SPRAY, APPLIED CONCEPTS $121.00 EQUIPMENT, B & C STEEL $200.43 SUPP., BAIRD HOLM $2,500.00 VOL. EMERG. RESPONDER SERV. AWARD, BINSWANGER GLASS $155.00 CITY HALL DOOR, BLANKENAU WILMOTH LLP $400.00 PERMIT RENEWAL LEGAL ISSUE, BLUFFS SANITARY $178.39 SUPP., BOMGAARS $19.99 PARTS, BOSSELMAN TRAVEL CENTER $92.00 FUEL, BRIDGEPORT AMPRIDE $64.46 FUEL, CADDIES $3,040.00 TOURNAMENT MEALS, CARD SRV. $282.00 AIRLINE TICKET GFOA CONF., CASEY’S GENERAL STORE $59.12 FUEL, CENCON LLC $6,300.00 ELECTRICAL BORE, CENTRAL STATES WIRE $7,719.12 BAILING WIRE, CHIEF SUPPLY $419.29 PLASTIC BADGE FIRE SHIELD, CITY INS. FUND $115,315.74 HEALTH PREM 125, CITY OF GERING – GENERAL $130,000.00 ACH PAYROLL TRANSFER FUND, CITY PAYROLL TRUST $3,786.20 FSA MEDICAL 125, COMPANION CORP. $180.00 SUPP., CONNECTION POINT $756.00 COPIER PER CONTRACT, CONTRACTING MATERIALS $155.95 MEASURING WHEEL, CULLIGAN $26.20 SALT, CURVES $72.76 WELLNESS, D & H ELECTRONICS $15.99 POWER SUPPLY, DALES TIRE $1,141.50 TIRE REPAIR, DIVE RESCUE INTERNATIONAL $1,125.00 REGISTRATION, DOLLAR GENERAL$15.52 APPREC. DINNER GIFT BAG, DOOLEY OIL $144.10 DEF FLUID, DUTTON-LAINSON CO. $129.79 ARM MASTS, EAGLE GRAPHICS $10.00 ENGRAVING, EMBASSY SUITES $620.00 SWANA CONF., ENVIRO SRV. $811.00 LAB, ERIN HINZE $12.50 CDL RENEWAL, FASTENAL CO. $203.00 GLOVES, BATTERIES, FAT DOGS $64.26 FUEL, FEDEX $24.14 SHIPPING, FIELD & STREAM $19.97 SUB RENEWAL, FIRST STATE BANK $338.96 IBEW UNION DUES, FIRST WIRELESS $596.17 ANTENNA KIT, FLOYDS SALES $1,777.49 POWER STEERING, FORT DEARBORN $127.28 PREMIUM, FREMONT MOTORS $156.90 INSTALL ECO BOOST GRILL, FRESH FOODS $153.08 SPRING CLEAN UP LUNCH, GALE $229.10 BOOKS, GARY KELLY $275.00 CUSTOMER OVERPYMT., GERING CITIZEN $172.81 OFFICIAL PROCEEDINGS 4-22-13, GERING CONVENTION & VISITOR $15,000.00 KENO FUNDS FOR CELEBRATION, GERING U SAVE PHARMACY $3.98 CARD, GERING VALLEY PLUMBING $131.20 FREEZER LOW, GFOA $425.00 ANNUAL CONF., GLOCK PROFESSIONAL INC. $195.00 GLOCK TRAINING, HAIX $213.95 BOOT, HARDING & SHULTZ $1,586.00 GEN. LABOR MATTERS, HAWKINS $2,539.00 WATER CHEMICALS, HD SUPPLY $3,306.17 METER PRP., HEILBRUN $2,335.86 INTAKE MANIFOLD, HIGH PLAINS SCUBA CENTER $2,929.56 DIVE GEAR, HOME DEPOT $3,586.82 PATIO FURNITURE, HONEY WAGON EXPRESS $120.00 CLEAN GREASE TRAPS, IRS $114.54 GARNISHMENT 2, ICMA ELECTRONIS RETIREMENT $504.14 ICMA CITY ADMIN., IDEAL LINEN SUPPLY $178.04 SUPP., IKEA USA $21.63 SOFT TOYS, INGRAM LIBRARY SRVS. $1,044.44 BOOKS, INLAND TRUCK PARTS $315.12 SNOW PLOW MARKERS, INTER. ASSOC. OF CHIEF/P $2,500.00 CHIEF POLICE PROMOTIONAL, INTERNAL REVENUE SERVICE $40,953.09 FED/FICA TAX, INTOXIMETERS $173.45 CALIBRATION OF PBT’S, INTRALINKS $15.99 USB CABLE, JIRDON $1,904.00 SEED, JL BECKER INC. $2,218.75 SNOW REMOVAL, JOHN HANCOCK USA $12,494.91 JH RETIRE 6%, JOHN MEJIA $802.95 GFOA TRAVEL REIMBURSEMENT, JOHNSON CASHWAY $194.53 SUPP., KAPCO $159.25 BOOK COVERS, BINDERS, KARENS CLEANING $425.00 LIBRARY CLEANING, KATHLEEN LAUGHLIN $165.00 GARNISHMENT 2, KBKS INVEST. $74.00 SWANA CONF. FUEL, KIMBALL COUNTY VISITORS $10,000.00 GERING COMMITMENT – TOURISM, SAM KLASSERT $3,184.42 4-24-13 TO 5-17-13, KNEB $357.00 AD ON REGIONALAL NEWS, KOVARIK, ELLISON, MATHIS $8,511.25 LEGAL – JESSEN, KRIZ-DAVIS $306.50 TRIPLEX ALUMINUM, LEAGUE ASSOC/RISK MANAGEMENT $131.00 AUTO LIABILITY PHYS DAMAGE, LOG CABIN $434.80 SPRING CLEAN UP BREAKFAST, LOGOZ LLC $312.00 WORK SHIRTS, MATTHEW ESKAM $455.00 WINDOW CLEANING, MCDONALDS $25.39 JAIL BOYS, MEAT SHOPPE $25,299.96 CATERING COSTS, MENARDS $372.26 CLUB HOUSE, MG TRUST CO. $4,756.18 MG-T POLICE, MONEY WISE $487.89 CARTRIDGE, MONUMENT PREVENTION $975.89 KENO FUNDS REQUEST, MONUMENT SHADOWS GOLF $3,582.00 KENO FUNDS FOR PATIO CHAIRS, MOWER PARTS GROUP $161.45 JACOBSON ROLLER, MUNICIPAL ENERGY AGENCY $332,657.98 ENERGY USAGE, MUNOZ CONSTRUCTION $277.91 WIRE SHELF REIMBURSEMENT, MURDOCHS RANCH & HOME $342.37 GRIP RIGHT TOOLS, MURPHY TRACTOR $1,173.42 LOADER RPRS., MWC ENTERPRISES INC. $6,900.00 3YD CONT BOTTOMS, NDOR LODGING $483.89 APRIL LODGING TAX, NE CHILD SUPPORT PYMT. $384.16 CHILD SUPPORT 1, NE DEPT OF REV (PR) $16,931.63 STATE TAXES, NE PUBLIC POWER DIST. $1,828.16 UTILITIES, NE MUNICIPAL POWER $3,300.00 ELEC DISTRIBUTION SRVS., NMVCA $200.00 MOSQUITO WORKSHOP, NWTC $175.00 TASER CLASS RECERT., OCLC INC. $75.37 MONTHLY SUB., OFF BROADWAY $97.40 SUPP., ONE CALL CONCEPT $69.00 LOCATE FEES, ORIENTAL TRADING $198.10 SUMMER READING PROGRAM, PANHANDLE CONCRETE PROD. $1,005.80 TRANSFORMER PAD, PAYPAL $44.99 JACOBSON ROLLER, PETTY CASH $57.80 PETTY CASH REIMBURSEMENT, PIZZA HUT $152.15 SPRING CLEAN UP LUNCH, PONY EXPRESS STATION $41.51 FUEL, PRINT EXPRESS $676.77 BUILDING PERMITS, PSI-DIGITAL IMAGING $236.44 CARTRIDGES, QUARK SOFTWARE $773.94 GOVERNMENT ADDITION SOFTWARE, RESIDENCE $807.21 LODGING, RESPOND FIRST AID $56.65 RESTOCK FIRST AID, ROBINSON ELECTRIC $1,069.41 ELECTRIC DOOR LOCK ADMIN BUILDING. RUBY TUESDAY $9.90 LUNCH FOR LARM BOARD MTG., RUNNING BOARD WORLD $240.00 RUNNING BOARDS, SANDBERG IMPLEMENT$282.78 BRUSH HOG, SAPP BROS $36.00 FUEL, SARGENT DRILLING $24,336.68 WELL RPR., SCOTTS BLUFF COUNTY COURT $349.22 GARNISHMENT, SCOTTS BLUFF COUNTY TREASURER $15.38 REGISTRATION, SCS ENGINEERS $25,023.86 CELL 6 CQA, SIMMONS OLSEN LAW FIRM $287.50 SUBDIVISION ISSUES, SIMON CONTRACTORS $805.00 CONCRETE, SINCLAIR $39.49 FUEL, SKEETER BARNS $17.58 SUPPER – LARM BOARD MTG, SOLOMON CORP. $7,707.82 PHASE POLEMOUNT, SPEEDEE MART $55.00 FUEL, STAPLES CREDIT PLAN 4368.69 64 GB ATTACHMENT, STAR HERALD $1,976.74 GEN HELP WANTED ADS, STEVES CLEANING $143.97 CLUB HOUSE CARPET CLEANING, SUGAR VALLEY FEDERAL CREDIT $1,718.08 CREDIT UNION, SUPER 8 $770.28 LODGING, SWANA $390.00 SWANA MEMBERSHIP, SYSCO DENVER $8,345.98 FLATWARE & DISHWARE, TREE HOUSE INTERIORS $120.00 20TH ANNIVERSARY, TAYLOR MADE GOLF CO. $264.00 HYBIRD GOLF CLUB, THE ROCK PILE $586.80 STREET RPR., SATURDAY EVENTING POST $14.98 SUB. RENEWAL, TIME SAVER $56.35 FUEL, TODAY’S DISTRIBUTOR $2,100.00 SEWER LINE RPR., TORRINGTON SOD FARMS $222.20 SOD, TOY CONNECTION $16.65 TOYS, TRAVIS ENLOW $1,350.00 EDUCATIONAL ASSIST., UNCLE NEALS $44.00 FUEL, UNITED STATES POSTAL SRV. $10.20 MAILED WAGY COPY OF SURVERY,. U STOP $75.67 FUEL, VALLEY BANK – POLICE $300.00 PO UNION DUES, VALLEY BANK & TRUST 44,361.12 HAS CTRB 125, VALLEY CABINETS $2,305.00 CLUB HOUSE RESTROOM PRPS., VERIZON WIRELESS $200.76 CELL PHONE CHR., WALMART $980.80 OFFICE SUPPLIES, WAREHOUSE FITNESS $38.00 WELLNESS, WESTCO $16,307.96 GASOHOL, WESTERN PATHOLOGY CONSULTANTS $203.80 DRUG SCREENINGS, WESTERN PLAINS BUSINESS $187.77 SRV. AGREEMENT FOR APRIL, WINCHELL CLEANING SRV. $940.00 MAY CLEANING, WRITE ON PENCILS 486.40 PENCILS, YMCA $518.36 WELLNESS

PUBLIC HEARING
1. Exception to discuss Mechanical Shop/Repair Garage/Storage Units on Lot 1A, Block 5, Midtown Development.  Plans are not clear on developers intention of what will be installed – Terry Jessen
The Mayor opened the Public hearing at 7:05 p.m. The Mayor entered for the Administrative Record that Robert Rules of Order, newly revised 11th Edition, will be used to conduct the public hearing.  He then asked if there was anything for the Administrative Record.  Attorney Sterling Huff stated that Terry Jessen, owner of Tax Express located on the Scottsbluff/Gering Highway next to Linweld, filed an application with the City for a building permit to build a B & C building that is approximately 30 x 166 feet with seven overhead doors on the north side.  The building permit application he filed is under a City Ordinance which is a “building of a matter of right”.  He referred to page Z-55 “For permits for establishments which may provide services or supply commodities primarily for the convenience of patrons travelling on State Highways and mayor county road entrances to the community including… and then it sets for a list”. Mr. Huff went on to say that Mr. Jessen’s application is under “Repair Garages”.  What he intends to build also fits under a “Farm equipment and sales display” which again is a building of a matter of right.  Mr. Huff also presented the section of the City Ordinances dealing with the Wellhead Encroachment Area District which is designed to protect the public water supply.  He stated that the building Mr. Jessen proposes to build is within 500 feet of the City water well system.  He said primarily what this ordinance does is it sets forth a number of categories of structures that are not allowed within that particular area such as chemical or petroleum product storage, feedlots, septic tanks, sanitary sewer lines, etc.  He said Mr. Jessen does not intend to build any of those types of things.  He wants to build a structure they have characterized as a repair garage.  Mr. Jessen has an extensive collection of antique cars and tractors and buys and sells and restores them as a sideline business. He intends to use this facility for that business. This building is intended as a partial replacement building for a building he recently sold.  

Mr. Huff presented a power point of several photos that showed the area on which Mr. Jessen plans to build this building.  He noted that West Nebraska Moving and Storage have a gravel access with only a pad of concrete in front of each storage unit door. He showed a picture of Coors Distributing near the site as well, and noted the dirt and gravel drive-way.  He also showed the streets of Lyman Drive and Twin City Drive near the proposed site. He noted the location of the future Nemnich Repair Garage, Mr. Jessen’s Tax Express building with a lawn and Linweld’s chemical storage tanks at the back of their building storing liquid oxygen, liquid propane and other gases. He showed photos of the holding pond and pictures of the back side of Grease N’ Go.  His understanding of the development of this area is that the lots were originally designed and set out and platted by Paul Reed Construction; Mr. Jessen is a subsequent owner of some lots in that developmental area.  He showed an agreement that was presented to Mr. Jessen by City staff that he said Mr. Jessen is expected to sign in order to get a permit to build the building.  He pointed out parts of the agreement that they do not believe are fair or just to Mr. Jessen’s situation. Mr. Jessen is referred to as a developer in paragraph 5a, which Mr. Huff said he is not.  He said that Mr. Jessen’s building is under 5000 square feet and State statute and the Board of Engineers says he does not have to have engineer plans.  Mr. Jessen has a bill of nearly $10,000 with MC Schaff for design plans for the lot for the building; Mr. Huff said Mr. Jessen has gone above and beyond what he is legally required to do.  He said the 19th of this month will be three months that Mr. Jessen has attempted to get this problem rectified.    

Mr. Huff stated that the contract reads: Public improvements to be shown on the plan will include but not be limited to:  sanitary sewers, storm drains, water lines, fire hydrants, curbs, gutters, sidewalks, landscaping, lighting, off-street parking, street surfacing, street regulatory signs, street and utility improvements, etc.  He went on to read that the developer will construct and install at his or her own expense all improvements shown on the plan prior to the City issuing any building permit.  They interpret that the City expects Mr. Jessen to make all those improvements before the City will issue the permit; they feel that is entirely improper.  The street in question is Twin City Drive; this street doesn’t go anywhere.  Mr. Huff said there is no need to pave that street; Mr. Jessen doesn’t need that expense saddled to him.  They feel that if Twin City Drive needs to be paved, that it should have been done when it was platted; it’s unfair to someone trying to build a building there. Mr. Huff said that Mr. Jessen would also be required to hire professional engineers and surveyors to construct the street; again that’s improper and should have already been done.  In paragraph eight it says he will do these things in one year;  the building permit will not be issued in advance.  Mr. Jessen agrees he is close to the water well and does not wish to endanger the water supply.  He will agree to a 20 gallon restriction on petroleum products.  Mr. Jessen wants to be treated the same as the surrounding businesses such as Linweld. This agreement also requires him to open the door to well-head protection laws; they also feel this is wholly unfair when the surrounding buildings are not required to have the same clause.  Mr. Huff said if Mr. Jessen were to sell this property someday, the buyer would be saddled with the same issues and requirements.  Mr. Jessen filed an application for a storage-type building and they met with Planning and Zoning Commission and left there with no recommendation one way or the other because they were tied as to the recommendation to City Council.  Mr. Jessen wants to be treated fairly, he wants his permit issued.  Staff has told him they expect him to surface his entire lot; Coors, West Nebraska Moving and Storage and others have not been required to do that.  They asked MC Schaff to show on the plans that the run off will flow away from the wellhead project instead of towards it.  Mr. Jessen has also agreed to poor concrete 20 feet out from the front of his building.  

Mayor Mayo asked how wide Mr. Jessen’s property is north to south.  Paul said the lot is 170 by 230.  Mayor Mayo said that Twin City Drive is within the 500 foot wellhead restriction area.  The other buildings are nearly out of the 500 feet restriction area.  Mr. Nemnich has complied with all these same requirements.  Mayor Mayo asked what makes this property better than any of these other projects doing half a street?  Mr. Huff said the street goes nowhere, we don’t see a need to pave the street.   

Mayor Mayo asked if there was anything for the Administrative Record.  

Paul Snarr, City Engineer, addressed the Mayor and Council.  He stated that this is a Public Hearing to consider an Exception/Conditional Use permit and requirements for the developer to ensure protection of the City water system for the construction of a repair garage, mechanical shop, or storage unit(s). This was heard by the Planning Commission 5-21-2013 and it was not clear as to what is being constructed and improvements the Developer is willing to install within a BHC Zone (Highway Commercial District) and WEA (Wellhead Encroachment Area District) for Terry Jessen located on Lot 1A and Lot 2, Block 5, Midtown Development. This project first started out as storage units the first part of March and was part of several discussions. After a couple of weeks the owner completed a Request for a “Conditional Use Permit/Special Exception” and building permit on March 15, 2013 for a Mechanical Shop and on April 12, 2013 submitted an application for a repair garage (same building). He also applied for a building permit for farm equipment and sales display (additional building). The construction of storage units has been mentioned several times by both Mr. Jessen and his Attorney through this process.

The site is located on the Southeast Corner of Lyman Drive and Twin City Drive and will have ingress/egress to the business from Lyman Drive and Twin City Drive. Staff is requiring half of Twin City Drive to be extended and surfaced to the East line of the lot being developed including extension of the utilities (water, storm, sanitary sewer mains) at the sole expense of the owner. Utilities have been installed within Lyman Drive and there may be assessments due to the City along the frontage of said lot. 

Drainage was also discussed with the Developer at the time of application submittals. Currently this area is all sand and to ensure good drainage away from the wellhead, Staff is requiring the parking lot to be graded and surfaced to direct storm water and possible contaminants southwesterly away from the well head to Lyman Drive which slopes to the South. This will mitigate any possible pollutants from leaking into the sand and into the City water system. 

The owner did not want to submit plans including site plan and building plans as required by the City and hired an attorney to fight the fact that plans are needed and the requirements set forth to protect the well head. Through all of the calls and emails received by the developer and/or Attorney, City Staff and City Attorney has had to put together a combined Development Agreement and Wellhead Agreement which includes, but not limited to, the quantity and regulations of storing chemicals/petroleum products on the site and construction requirements. The issues with this small project have incurred many additional hours and cost for Staff and City Attorney at the public’s expense. The owner’s attorney has also contacted the Board of Engineers and State Attorney General’s Office stating that the Board of Engineers and I are in violation of the IBC (International Building Code) requiring approved plans. The Board of Engineers requires stamped drawings by a responsible charge Engineer for business’ exceeding 3000 square feet and utilities exceeding 5000 square feet. The owner has since changed the building size to meet not having stamped drawings – IBC defines a repair garage as a utility depending on the storing of chemical/petroleum products. The City is still requiring building drawings meeting the size of building being constructed with footing details (not stamped per IBC if meeting area requirements), letter relieving the City if building has settlement or other issues, staff approved site plan, and signing the Development/WEA Agreement.

Per the City of Gering’s current Zoning and Subdivision Regulations, Section 7.3 BHC Zoning (Highway Commercial District) does allow repair garages however WEA Zoning Section 9.7 specifically Section 9.703(3) limits chemical or petroleum product storage allowed.

Administrative Record: Mr. Snarr stated to the Council that they have been provided with the administrative record and asked that it be made a part of the official proceedings.

· Application for “Exception/Conditional Use Permit” to construct a mechanical shop within a BHC/WEA Zone on Lot 1A, Block 5, Midtown Development by the owner Terry Jessen on March 15, 2013.
· Application for “Exception/Conditional Use Permit” to construct a repair garage within a BHC/WEA Zone on Lot 1A, Block 5, Midtown Development by the owner Terry Jessen on April 12, 2013.
· City of Gering Current Subdivision and Zoning Regulations dated March 1984 and referencing Section 7.3 BHC (C-3) Highway Commercial District as a permitted use and WEA Section 7.3 referencing chemical/petroleum storage.
·  City of Gering 1995 Comprehensive Plan (Amendment No. 1 dated November 2001).
· City Planning Commission meeting dated November 21, 2006 regarding the approval of storage units provided once the issuance of the building permit the developer pays one-half the cost to pave Twin City Drive adjacent to Lot 1A and the street construction to be completed in 120 days.
· Public Hearing Notice published May 9, 2013 and May 30, 2013
· Planning Commission Public Hearing Meeting dated May 21, 2013
· Publication Notice and written notice regarding this Exception was completed and sent to all owners of land within 300 feet per the requirements of the City’s Zoning and Subdivision Regulations Section 15.2 and are incorporated by reference in this Administrative Record. Signs were also posted on site for the proposed change in zoning per zoning regulations.
· All correspondence including letters, agreements, e-mails, and meetings between the owner, owners attorney, City staff, and City Attorney between the first part of March 2013 to current date.
· City Engineer/Director of Engineering & Community Planning Administrative Record as shown herein.

Mr. Snarr stated that he has completed his entry regarding the Public Hearing to consider this Exception/Conditional Use Application and requirements as set forth in the Development Agreement/WEA Agreement, letter by Staff to Developer, and plan review comments for the developer prior to construction on Lots 1A and 2, Block 5, Midtown Development to protect the City water system and asked that they please keep this hearing open until all entries are put into this record.

Mr. Snarr added that several plans were received prior to the following: stamped building plans designed for someone else, building plans from 2006 requiring Engineers Stamp that were not stamped (exceeded 5000 square feet), and incomplete site plans.
· Building Plans received 4-22-2013
· Site plan was received 5-3-2013
· Development Agreement was sent to developer and developers attorney 5-7-2013

Mr. Snarr stated that again, we’re not sure what’s being constructed and what improvements Mr. Jessen is going to make; we need to know what the surface is going to be.  Councilmember Gibbs gave a historical perspective and added that everything in that area is sand as Marks Morrison pumped all that out of the river in the 1970’s; he filled all that in.  Mr. Snarr said he’s sure it’s sand all the way down to the water.  

Mayor Mayo asked if there was anyone wanting to speak in favor of this application.  Seeing none he asked if there was anyone wanting to speak in opposition of the application.  Mr. Ben Backus, 440 O Street, said we should never make special exceptions for one person because the next person will want the same. It makes the City look like they’re playing favorites.  He likes that Mr. Snarr wants to do the right thing.

Councilmember Gibbs asked Mr. Snarr what the two or three stumbling blocks are to getting this figured out.  Mr. Snarr stated knowing exactly what Mr. Jessen is building; it does not sound like what he’s building is a repair garage.  It appears to be more like private storage which is not allowed in this zoning district.  Mr. Snarr said that during the Planning Commission it came out that he would not be open for repairs; it’s a private shop.  Mr. Snarr said he really doesn’t know what Mr. Jessen is building.  We don’t know what he’s going to improve.  We need to see some corrected plans that show sloping away from the well field.  A private storage unit is not an allowed building for this site.  Mr. Huff responded that that is not accurate; it’s a permitted use.

Mr. Ellison, City Attorney, stated that this all started out March 1 with a request for storage units, then March 15 we had a request for mechanical shops, then March 28 we had a request for a repair garage.  Mr. Ellison said “repair garage” is not specifically defined if you look at our ordinances.  If you look at the zoning requirements of that particular section, it was a repair garage that was taken to the Planning Commission.  If you look at the BHC zoning, section 7.3, it’s defined as a Highway Commercial District.  The BHC District is intended primarily for application to areas along major highway entrances to the community in accord with policies of the Comprehensive Plan where controlled access to the highways is afforded for the convenience of patrons traveling the highway.

PERMITTED PRINCIPAL USES AND STRUCTURES:  The following shall be permitted as uses by right:
            
Establishments which provide services or supply commodities primarily for the convenience of patrons traveling on state highways and major county road entrances to the community (emphasis ours).

Please note that section 7.3 is defined as a Highway Commercial District.  This means that the intent of the district is primarily for use by the general public or patrons “traveling the highway”.  It is a use that is consistent with the Comprehensive Plan.  Based on the zoning for this area, it is primarily for the convenience of patrons traveling on state highways and major county road entrances to the community.  Mr. Ellison said in other words, the zoning is for commercial businesses open to the public, not private in nature.

Mr. Ellison went on to say it’s further defined under section 7.302 - Permitted uses of structures shall be permitted by right, but prior to those definitions you have to read the prefacing comments.  One of the exceptions under that is a repair garage.  Mr. Ellison said that one of the questions asked of Mr. Jessen was if someone has a private vehicle and wants to stop there (at Mr. Jessen’s repair garage) can he? Mr. Ellison said the answer was “No.”  Mr. Jessen was asked if it is going to be open to the public; the answer was no.  Mr. Ellison said tonight for the first time they’re now calling it a Farm Equipment Sales Display; even under that definition it’s still private.  Under Section 7.3 it still needs to be open to the public.  

Mr. Huff said there’s more than one building proposed by Mr. Jessen.  The application for today is for the first building, which is a repair garage.  And his repair garage, because he wants to repair antique tractors and cars, should be no less valuable than Mr. Nemnich’s automotive repair garage.  He stated that if we want to talk about fairness we shouldn’t bend the rules for other people.  He said that repair garages are an allowed use.  He asked how does Coors Distributing fit into the allowed use; it does not fit in the list of allowed uses but falls in the same zoning district.  Regarding the petroleum situation the City has diesel fuel on the generators; Mr. Snarr replied that they are double contained.  Mayor Mayo noted Title 179.22, paragraph 22-006, #11; it is required by law under State Statute.

Councilmember Christensen said he’s confused as to what Mr. Jessen wants to do with this building.  It has changed three times.  Every community has a building and zoning program and we have an attorney to regulate it.  Mr. Snarr is more than willing to work with Mr. Jessen, but he has to present the proper papers.  Mr. Huff replied that the City is required to follow the International Building Code, but is not using the same definitions in its ordinances in relation to instruction of the IBC it uses.  He added that what Mr. Jessen is building has never changed except to reduce the size to under 5000 square feet; his intention for the building has never changed. Street improvements are hundreds of thousands of dollars.  All Mr. Jessen just wants is to build a building, he doesn’t want to build a street.  That’s an issue they’re having with City staff.

Councilmember Gibbs asked if Mr. Jessen would be willing to sign an agreement that if and when further development occurred down Lyman Drive, that he would support paving of the street adjacent to his property.  Street paving is proportioned out by frontage.  Mr. Jessen replied that he told Mr. Snarr he would do that four or five months ago.   He said we shouldn’t be here; but Paul, in his opinion, has failed to do his job.  Mr. Jessen said he submitted a proper building permit request for a repair garage which is permitted.  He paid an extra $1000 to have stamped plans, he has reduced the size of the building to meet his requirements; he has done everything Mr. Snarr has asked for.  Mr. Jessen said he told Mr. Snarr what he will pave and what he’s going to build.  He said Mr. Snarr needs to do his job or be dismissed by this Council.

Councilmember Allred stated if we can determine what it is Mr. Jessen is building, he doesn’t understand why we would deny any further development or building in this area.  He understands protection of the wellhead, but it feels like we don’t want to cooperate or further business in the City of Gering.  Mayor Mayo said that by Statute we are to protect that wellhead at all costs.  He added that he can attest that Mr. Snarr has bent over backwards and spent countless hours trying to answer emails and correspondence to the way early hours of the morning sometimes trying to make sure everything is right.  Councilmember Gibbs said BHC Zoning means that the facility is supposed to be able to provide a service to the public.  It needs to be open to the public; this sounds more like a building to conduct Mr. Jessen’s hobby in, not something open to the public. He’s not sure it fits in BHC Zoning. Councilmember Allred said Coors Distributing isn’t open to the public.  Councilmember Smith said he agrees with the BHC Zoning, but wants to make sure we protect the wellhead; he’s comfortable with approving the building as long as the wellhead is protected.  Mr. Jessen said he shares that same concern; he isn’t going to do anything to harm the City’s water; he’s not going to contaminate it.  Mr. Snarr asked Mr. Jessen if he’d be willing to sign the wellhead agreement.  Mr. Huff replied not in its current form, it needs revision.  As a final comment Mr. Snarr stated that the City does follow the IBC Code.  Councilmember Gibbs said where it’s not on 10th Street and not a prime piece of development property, if we can reach an agreement on the wellhead issue and compromise on future paving, he would probably support granting the exception.  

Administrator Danielzuk entered for the record  reference to Ordinance No. 1472 approved May 11, 1992, the Official Proceedings of the Gering City Planning Commission Meeting, July 21, 1998, the Official Proceedings of the Gering City Planning Commission Meeting, February 19, 2002, Ordinance No. 1657 approved January 24, 2000, the Official Proceedings of the Regular Gering City Council Meeting, March 11, 2002, The Official Proceedings of the Regular Gering City Council Meeting, November 27, 2006 and the 2009 Building Code.  

He noted in the Building Code - Chapter One, under Scope and Administration: 101.2 Scope - The provisions of this code shall apply to the construction, alteration, movement, enlargement, replacement, repair, equipment, use and occupancy, location, maintenance, removal and demolition of every building or structure or any appurtenances connected or attached to such buildings or structures.  Under Section 102: Applicability – Other laws: The provisions of this code shall not be deemed to nullify any provisions of local, state or federal law.  

Mr. Danielzuk also noted the Development Agreement and Wellhead Agreement Midtown Development Addition, the Redevelopment Agreement Midtown Development Addition with Eric Nemnich recorded August 28, 2012, the Redevelopment Agreement by Reed & Nelson dated July 25, 2012, Nebraska Health and Human Services Regulation and Licensure, Title 179 Public Water Systems, Chapter 22 – Operation and Maintenance Community and Non-transient, Non-Community Public Water Systems.  He said specifically he wanted to address in the Zoning Code in Article 2: Application of Regulations, Section 2.2: Zoning Affects Every Building and Use – No building, structure, or land shall hereafter be used or occupied, and no building or structure or part thereof shall hereafter be erected, constructed, reconstructed, moved or structurally altered except in conformity with all of the zoning regulations herein specified for the district in which it is located.  Article 3: Construction and Definitions, Section 3.1: Construction – The following rules of construction shall apply unless inconsistent with the plain meaning of the context of the Ordinance.  In the Definitions section 1, Accessory Use or Building:  A subordinate building or use which is located on the same lot and customarily is incidental to that of the main or principal building or use of the premises.  Customary accessory uses include but are not limited to, tennis courts, swimming pools, detached garages, air conditioners, garden houses, children’s play houses, barbeque ovens, fire places, patios and residential storage sheds.  Garages or other accessory uses attached to the principal structure shall be considered a part thereof and meet the requirements of the principal structure.  With regard to zoning and specific items of the built environment may be regulated by zoning in Nebraska.  The ordinance may restrict the height, number of stories and size of buildings and other structures.  

Mr. Danielzuk read Article 19: Application of regulations, Section 19.1: General – “…The regulations contained herein shall apply to the subdivision of a lot, tract or parcel of land into two (2) or more lots, tracts or other division of land for the purpose of sale or of building development, whether immediate or future, including the resubdivision or replatting of land or lots.”  Under Section 19.2: Applicability number 2, No subdivision of land shall be permitted  within the City Planning Jurisdiction unless a plat is approved in accordance with provisions of these regulations.  Number 3, These Regulations shall apply not only to subdivision as herein set forth but shall also apply, insofar as payment of costs for improvements of subdivisions is concerned, to those subdivisions, or parts thereof, already platted and approved, which are undeveloped, wholly or partially.  

Administrator Danielzuk presented research on Plats for the Midtown Development Addition.
Lots 1A and 2:

1. Midtown  Development Lot 1 Block 5 was originally platted on June 2nd 1998, by Kelley Beatty.  This was the only lot platted on Block 5 at the time. (Instrument No. 5456)

1. On January 18th 2002, Lot 1 Block 5 of the Midtown Development was Replatted to be Lot 1A.  The size of Lot 1A was increased by approx. .2 Acres, this was done by incorporating a strip of property 45 ft in width parallel to the existing south east property line of Lot 1.  In addition, Lot 2 Block 5 was originally platted in this plat.  Plat was surveyed by Kelley Beatty.  Lots 1A and 2 are the only lots of Block 5 platted at the time. (Instrument No. 2002 – 01961)

Lots 3A, 4C, and 5B

1. Lots 3, 4, and 5 of Block 5 were originally platted on August 18 2004, by Kelley Beatty.  The remaining portion of Block 5 was platted in this plat.  (Instrument No. 2004 – 6382)

1. On September 17 2004, Lots 4 and 5 of Block 5 of the Midtown Development were Replatted to be Lots 4A and 5A.  The north-east lot line between lots 4 and 5 was moved approx. 100’ to the north-east parallel to the north-east lot line.  Plat was surveyed by Kelley Beatty.  (Instrument No. 2004 – 7271)

1. On December 4 2007, Lots 4A and 5A of Block 5 were Replatted to be Lots 4B and 5B.  The north-east lot line between lots 4B and 5B was moved again approx. 75’ to the north-east parallel to the north-east lot line.  Plat was surveyed by Scott Bosse.  (Instrument No. 2008 – 52)

1. On December 1 2009, Lot 4b of Block 5 was Replatted to be Lot 4C.  Lot 7 was incorporated into Lot 4B which then became Lot 4C. Plast was surveyed by Scott Bosse.  (Instrument 2009 – 6206)

1. On January 27 20012, Lot 3 Block 5 was Replatted to be Lot 3A.  The property boundary of Lot 3A was changed by removing a portion of the lot on the north-east corner.  In addition, Lot 5B was vacated as of this Plat.  Plat was surveyed by Scott Bosse.  (Instrument No. 2012 – 482)

Mr. Danielzuk added that those are all changes to that subdivision and all plats that were redone for some purpose in order to make that subdivision work.  

He read an excerpt from the Official Proceedings of the November 21, 2006 Planning Commission meeting where West Nebraska Moving and Storage asked for an exception, was granted the exception based on conditions and was asked to meet the expected conditions and requirements within one year prior to constructing storage units near the same site that Mr. Jessen plans to build in the Midtown Development Edition.  He also read an excerpt from a subsequent City Council meeting where the exception was considered.

Mr. Jessen replied that there is a huge difference between what Mr. Danielzuk read with the Planning Commission and the City Council. It said “if and when the City decided to pave Twin City Drive as a property owner he would pay one half”.  Mr. Jessen said that was his discussion with Mr. Snarr two or three months ago.  He said as soon as he agreed to that, Mr. Snarr changed it.  He said no, we’re going to require you to pave your one half of the street and you’ll pay 100% and the City will pay nothing.  Mr. Jessen thinks it’s totally unfair for Paul to require that he has to pay his half of a street to nowhere and the City doesn’t have to pay their half; they don’t need that street.  

Councilmember Christensen said he suggests we approve the permit subject to the documentation of Mr. Jessen’s plans including wellhead protection.  

With no further comments Mayor Mayo closed the Administrative Record and the Public Hearing at 8:29 p.m.  

Councilmember Christensen moved to approve Mr. Jessen’s permit subject to documentation of Mr. Jessen’s plans especially protection of the wellhead and the street.  

Councilmember Gibbs asked if we’re a long way apart on this?  Mr. Ellison said there are a number of issues that need to be addressed.  Mr. Snarr said we need to know what he’s using to surface it; a little oil can contaminate a lot of water.  Mr. Ellison said to the Council that this is coming to them from the Planning Commission and it’s their decision to make, but are they granting a principal use or a permitted use that is a repair garage or is it a Farm Equipment Sales Display; can they help define what that is?  Councilmember Gibbs replied to go with the latest proposal: a repair garage. 

The motion was seconded by Councilmember Allred.  

Discussion: Councilmember Christensen said he would word it to say that it’s subject to the documentation of any issues involved as determined by the City Engineer’s office.  Mayor Mayo said that a machine shop can only be approved by exception.  Mr. Snarr stated that if the wellhead agreement is agreed upon… Mr. Huff said Mr. Jessen has tentatively agreed to the 20 gallon limit unless he uses double wall containment; that should satisfy that need.  Mr. Snarr said that wellhead agreement doesn’t limit to 20 gallons.  Mr. Snarr said that the State Fire Marshall and DHHS looks at bulk storage in a 55 gallon drum as an encroachment of the wellhead and if there’s a spill they can come in and tell us to shut the wells down, so that’s why we’ve gone with the 20 gallon limit is bulk storage in a 55 gallon drum or double contained and there’s no limit.  

Councilmember Gibbs said basically what the Council is going to do if they pass this motion is say that Mr. Jessen can go ahead and construct once he has solved that last issue and he and Mr. Snarr are both going to have to agree on that, otherwise it’s a moot point; but we need to move on.  

Kevin Mooney spoke to the Council and said as a citizen of Gering, he sees what they’re trying to do, but feels that the wellhead needs to be protected.  He said Mr. Nemnich was required to pave his particular lot as part of what he had to do; he doesn’t understand why Mr. Jessen isn’t required to do that as well and also to make sure his lot slopes away from the wellhead. The rest of what he’s proposing he wouldn’t have a problem.  

Mr. Snarr said if you install concrete the minimum slope would be about seventeen hundreds percent if poured perfect, generally you want to maintain four tenths percent or more. If your installing asphalt you have to have a minimum of one percent – two percent preferred or more. If you install gravel contaminants will just sink in; however it would be a better surface than leaving as sand.

Mayor Mayo stated he’d be suspect on the Council not being a little stronger on the motion.  Administrator Danielzuk asked for a five minute recess prior to the vote.  

Following a brief recess, City Administrator Danielzuk asked the Mayor and City Council to withdraw the motion and second and continue the public hearing for Mr. Jessen’s request after all the other business is done.  Mayor Mayo asked Councilmembers Christensen and Allred if they are willing to withdrawal the motion and second to which they both replied yes.  Mayor Mayo indicated the motion and second had been withdrawn for the record.  City Administrator Danielzuk asked the Mayor to reopen the public hearing after all the other business has been completed on the agenda and come back to Mr. Jessen’s public hearing. 

2. Preliminary and Final Plat for Lots 1 & 2, Block 1, Block 2 & Block 3 and Outlot B, Fox Hill Subdivision Replat of Blocks 1 & 2 & Outlot A, Rexus Subdivision – Bill Rexus

Mayor Mayo stated we will move forward to the second public hearing on Preliminary and Final Plat for Lots 1 & 2, Block 1, Block 2 & Block 3 and Outlot B, Fox Hill Subdivision, Replat of Blocks 1 & 2 & Outlot A, Rexus Subdivision.  

The Public Hearing opened at 8:50 p.m.  Mayor Mayo asked if there was anyone to speak for the applicant or representative.  Kelly Beatty from MC Schaff & Associates stated that they prepared the preliminary and final plat of about 14 acres on the west side of the amphitheater for Bill Rexus.  There is a single house on the property and they want to replat to allow for another house to be constructed and possible future development down the road.  There will be no well extension of services at this time until future subdividing is done.  They are asking to plat a street at this time to allow access.  This subdivision will remain as Rural Residential Estate and they are not asking for any rezoning.  There are basically four lots and will need a variance because of the size of the lots and cul-de-sac at the end and the street length.  There are no plans for future development to the west.  The cul-de-sac requires a certain size width and length of lot size so a variance is needed.  

Councilmember Gibbs asked Fire Chief, Jay Templar, if the reason for the minimum size of the cul-de-sac and extension of street to the cul-de-sac was primarily for fire control?  Fire Chief Jay Templar stated it is for sanitation and fire control - to be able to get their vehicles in and out.  

City Engineer Paul Snarr stated there are several items for the administrative record.  Administrator Danielzuk stated that if it’s alright with the applicant and the Council and Mayor, the Administrative Record can be introduced by reference into the public hearing if there are no objections.  There were no objections.  Referenced information is as follows: 

The Preliminary and Final Plat lies within RRE (Rural Residential Estate District) and consists of approximately 14 acres and is generally located in the NW ¼ of the NE ¼ of Section 10, T 21 N., R 55 West of the 6th Principal Meridian, Scotts Bluff County, Nebraska. (Located on the South Side of County Road P and West of the City Amphitheater). The Developer is dedicating 33 feet for County Road P on the East line of the subdivision with additional dedication on the West side of the plat which includes a curve and dedicating a 60 feet ROW referred to as Fox Hill Lane ending in a cul-de-sac.

There is currently one home located within this subdivision on Lot 1, Block 1 and is connected to City Water. The developer has a private water lift station which he is owns and maintains serving his home and will also provide water pressure to serve Lot 2. Per the original plat there was a memorandum of understanding – agreement for water which gives assessments required, limit on water service to 2 lots, and other pertinent information. At this time there is not a sanitary sewer system available to serve this subdivision, both lots will have private individual septic tanks required to meet state and local regulations. The subdivision is currently being served by Roosevelt Power. Currently City Power ends on the West line of Five Rocks Road - Roosevelt Power has indicated the West line of this subdivision is in our jurisdiction and we are looking at making this change. 

The original plat was approved in 2010 with a 20’ access easement to serve the lots within the subdivision and did not have a dedicated street which should have been required per the City Subdivision and Zoning Regulations Section 14.7 New buildings on Unapproved Streets, Section 22 Subdivision Design Standards providing for streets, Section 22.503 Access to Lots, 22.1102 Dedication to the public the use of streets.

The developer will gravel the street in accordance with Section 23.303 Subdivision Improvements (Streets) until such time County Road P is paved and this subdivision is officially annexed within the City or at such time the City deems it necessary for this street to be surfaced. Fox Hill Lane street improvements will be at the sole expense of the Developer meeting City Standards including all utilities located within this subdivision and half of the expense to install utilities along the frontage of the subdivision property when they become available for connection. If in the event additional lots are platted the water system will require modification at the sole expense of the developer. 

Exceptions to the plat include: 

· The length of the cul-de-sac exceeds City Subdivision and Zoning Regulations Section 22.209 which states a cul-de-sac shall not be longer than 400 feet – the plat is shown with a 950 foot length; however the street needs to be installed to serve the lots and when future development occurs and with future planning and at the time this is re-platted for additional lots, the City may require a street connecting to the amphitheater property or property to the West which would possibly meet this requirement.
· Lot frontage per Section 6.107(2) states each lot shall have not less than 80 feet of frontage – the platted lots have approximately 49 feet and 64 feet; however I don’t see problems with this width. Generally driveways in a residential zone should not exceed 40 feet and the lots are larger than required to meet building requirements including setbacks.

Administrative Record: (Council was provided with the administrative record which is part of the official proceedings)

· Public Hearing Notice published May 9, 2013 and May 30, 2013.
· Publication Notice and written notice was completed and sent to all property owners within 300 feet and Gering School Board per the requirements of the current City’s Zoning and Subdivision Regulations Section 15.2 and are incorporated by reference in this Administrative Record
· Scotts Bluff County was given a preliminary and final plat for review and comment – (GIS Department and they indicated they would distribute)
· The original plat recorded in 2010
· Memorandum of Understanding Agreement for water use dated June 28, 2010
· Application for a re-plat submitted by the owner dated March 15, 2013 
· Preliminary Plat and Final Plat submitted by the owners representative Kelly Beatty with MC Schaff and Associates, March 26, 2013
· Planning Commission Public Hearing Meeting dated May 21, 2013
· Proof of ownership was received by City Abstract and Title Company – Chicago Title Insurance Company
· City of Gering Current 1995 Comprehensive Plan (Per Amendment No. 1 dated November 2001)
· City Engineer/Director of Engineering & Community Planning Administrative Record as shown herein

This Preliminary and Final Plat meet (with the exception of the length of the cul-de-sac and lot frontage) the City Zoning and Subdivision Regulations requirements of Section 21: Preliminary and Final Plat Procedures for Approval.

This completed Mr. Snarr’s referenced entry regarding the Public Hearing for the Preliminary and Final Plat of Lots 1 and 2, Block 1, Block 2, and Block 3, and Outlot B, Fox Hill Subdivision, being a Re-Plat of Blocks 1 and 2, and Outlot A,  Rexus Subdivision, Scotts Bluff County, Nebraska and request the Council’s approval for said Plat(s) with the understanding the street and utilities as stated above will be at Developers expense when annexed or when City deems it necessary for the improvements.  Mr. Snarr requested that Council please keep this hearing open until all entries are put into this record.

Mayor Mayo asked if there was anyone wanting to speak in favor of this application.  Seeing none he asked if there was anyone wanting to speak in opposition of this application.  There was none.  With no further comments, the Administrative Record and the Public Hearing were closed at 8:58 p.m.  

Councilmember Shields moved to approve the Preliminary and Final Plat for Lots 1 & 2, Block 1, Block 2 & Block 3 and Outlot B, Fox Hill Subdivision, Replat of Blocks 1 & 2 & Outlot A, Rexus Subdivision.  Seconded by Councilmember Christensen.  There was no discussion.  The Mayor called the vote: “AYES” Smith, Christensen, Gibbs, Allred, Shields.  “NAYS”: None.  Absent: McFarland, Morrison and Cowan.  Motion carried.

Councilmember Smith made a motion to approve the two variances described by Mr. Beatty.  Seconded by Councilmember Shields.  There was no discussion.  The Mayor called the vote: “AYES” Smith, Christensen, Gibbs, Allred, Shields.  “NAYS”: None.  Absent: McFarland, Morrison and Cowan.  Motion carried.

3. Exception to allow two family dwelling in an RM zone, 1520 P Street, West Lawn Addition for Home Again LLC – Roger Franklin.

Mayor Mayo indicated the Public Hearing is open at 9:02 p.m.  

Roger Franklin stated the house was built as a duplex but the ordinance allows single family dwelling.  Mr. Franklin is applying for an exception for a duplex dwelling.  Councilmember Christensen asked when it was constructed.  Mr. Franklin stated that it was late 50’s, early 60’s. He is currently remodeling it and has the proper permits to do so.  Multiple family dwellings can be allowed as an exception and that’s what he’s applying for.  There are other multiple family dwellings not far from this area.  

City Engineer Paul Snarr stated this is a Public Hearing to consider an exception to allow a two family dwelling in an RM Zone (Residential Medium District) for Home Again, LLC. The property is located at 1520 P Street (Lot 3, Block 2, West Lawn Addition). The owner, Home Again, LLC, Roger Franklin completed a Request for an Exception/Conditional Use Application on April 2, 2013. 

The Administrative Record was introduced by reference into the public hearing with no objections.  Referenced information is as follows: 

The owner Roger Franklin purchased this property from the Bank approximately three years ago and to his knowledge this home was constructed and used as a duplex since the time it was constructed guessing 1940’s or 1950’s. The owner came in and received a building permit for remodeling including upgrading the wiring (to better serve two individual renters) when he was told by our building inspector upon an inspection that this zoning was only permitted for single family residences. Staff let him know that his only option at this point was to fill out an Application for an Exception/Conditional Use Permit to go through the process of Planning Commission and City Council for approval of the exception. 

Per the City of Gering’s current Zoning and Subdivision Regulations for RM (Residential Medium Density District) Section 6.3 does not allow for a two family dwelling as a Permitted Principal use, however; Section 6.304(6) allows as an Exception upon the approval of the Planning Commission and City Council. 

Administrative Record: (Council was provided with the administrative record which is part of the official proceedings)

· Application for Exception/Conditional Use Permit by the owner to allow a two family dwelling in an RM Zone located at 1520 P Street (Lot 3, Block 2, West Lawn Addition) by the owner Roger Franklin of Home Again, LLC on April 2, 2013.
· Public Hearing Notice published May 9, 2013 and May 30, 2013.
· Planning Commission Public Hearing Meeting dated May 21, 2013

· City of Gering Current Subdivision and Zoning Regulations dated March 1984 and referencing Section 6.3 RM (Residential Medium Density District) specifically 6.304(6) referencing an Exception for two family dwelling.
·  City of Gering 1995 Comprehensive Plan (Amendment No. 1 dated November 2001).
· Publication Notice and written notice regarding this Exception was completed and sent to all owners of land within 300 feet per the requirements of the City’s Zoning and Subdivision Regulations Section 15.2 and are incorporated by reference in this Administrative Record. Signs were also posted on site for the proposed exception per zoning regulations.
· City Engineer/Director of Engineering & Community Planning Administrative Record as shown herein.

Having completed his entry regarding the Public Hearing to consider an Exception to allow a two family dwelling within the RM Zone at 1520 P Street (Lot 3, Block 2, West Lawn Addition) Mr. Snarr asked that Council please keep this hearing open until all entries are put into this record.

Mayor Mayo asked if there was anyone wanting to speak in favor of this application.  Seeing none he asked if there was anyone wanting to speak in opposition of this application.  Loretta Wilson, 1510 P Street, was questioning if this exception would lower her property value.   If this is allowed she is concerned about the parking in the area.  Mr. Franklin indicated they will be moving the gas meter in the back to allow for more parking and everything they’ve done so far has only improved the property value. Ben Backus inquired why this would be allowed as an exception rather than just changing the zoning in this area.  Mayor Mayo stated this is zoned for single family dwelling but duplexes are allowed by exception.  Councilmember Gibbs stated that with an exception it gives Council an opportunity to look at the parking issue; without the exception they would never see that.  Mayor Mayo asked if there were any other questions or comments. There was none. With no further comments, the Administrative Record and the Public Hearing were closed at 9:13 p.m.  

Councilmember Shields moved to approve the Exception to allow two family dwelling in an RM zone, 1520 P Street, West Lawn Addition for Home Again LLC – Roger Franklin.  Seconded by Councilmember Gibbs.  There was no discussion.  The Mayor called the vote: “AYES” Smith, Christensen, Gibbs, Allred, Shields.  “NAYS”: None.  Absent: McFarland, Morrison and Cowan.  Motion carried.

4. Consider New Liquor License for Bar 21 LLC d/b/a Bar 21 – Lisa Weborg

Mayor Mayo opened the Public Hearing at 9:14 p.m.

Lisa Weborg stated this building is not going to be used any differently than it is currently being used.  It is located behind the Steel Grill and is used for reunions, receptions, etc.  Ms. Weborg thanked Council for their patience over the years.  

Mayor Mayo asked if there was anyone wanting to speak in favor of this application.  There was none.  Mayor Mayo asked if there was anyone wanting to speak in opposition of this application.  There was none.  Mayor Mayo asked if there were any other questions or comments.  There was none.  

With no further comments, the Public Record and Public Hearing were closed at 9:17 p.m.  

Councilmember Gibbs moved to approve the New Liquor License for Bar 21 LLC d/b/a Bar 21 – Lisa Weborg.  Seconded by Councilmember Allred.  There was no discussion.  The Mayor called the vote: “AYES” Smith, Christensen, Gibbs, Allred, Shields.  “NAYS”: None.  Absent: McFarland, Morrison and Cowan.  Motion carried.

CURRENT BUSINESS:

1. Citizen Agenda Item – Stan Stricker
Mayor Mayo indicated that Stan Stricker was not there to discuss the Citizen Agenda Item that he submitted.

2. Construction Engineering Agreement and Resolution for 10TH Street Mill and Overland and Resolution 6-13-1

Councilmember Gibbs moved to approve the Construction Engineering Agreement and Resolution for 10th Street Mill and Overlay and sign the Professional Services Agreement BK1345 and Resolution 6-13-1.  Seconded by Councilmember Shields. 
 
Discussion: City Administrator Danielzuk stated this is a Professional Services Agreement between MC Schaff & Associates and the City of Gering.  

The Mayor called the vote: “AYES” Smith, Christensen, Gibbs, Allred, Shields.  “NAYS”: None.  Absent: McFarland, Morrison and Cowan.  Motion carried.


RE-OPEN PUBLIC HEARING

Mayor Mayo said we have a motion to re-open the public hearing as brought forward for the Midtown Development plan brought forward by Terry Jessen. 

City Administrator Danielzuk stated it appears the emphasis is on the wellhead protection area.  The applicant and his representative and would like to negotiate a swap to have two engineer’s estimates for cost of paving one half of that street and then averaging those two estimates into a cost.  That cost would be put forward with respect to laying the concrete and those kinds of things to best serve the applicant and the City.

Mr. Huff said if they understand correctly, that money would then be used by Mr. Jessen to improve his own lot to protect the wellhead.  Mr. Danielzuk said yes to put a concrete or hard surface in and protect the wellhead.  He said they are essentially in agreement with that proposal, obviously they want to see the numbers before they commit to anything.  Mayor Mayo asked if they would also consider the utilities up to the edge of the property line.  Mr. Huff said No, Mr. Jessen has access to the utilities he needs on Lyman Drive.  Mr. Snarr told Council that if they don’t get those utilities now, they’re not going to get them extended; who’s going to pay for them later on?  Public Works Director, Pat Heath, said that if you don’t extend them or get an agreement… the developers pay for the extension, the City pays for the operation and the maintenance.  Mr. Snarr added that it’s the same thing about the street; if we don’t get it done now, how are we going to get it done later on.  Mr. Heath said you can also get an agreement with the developer to do those later on.  Administrator Danielzuk asked what’s more important to them as senior staff.  Mr. Heath stated that we have to protect our water supply.  We just spent over nine million dollars to upgrade our water system. These decisions can have huge costs on us in the future.  Mr. Snarr said if we’re going to go on, the lot has to be surfaced.  He said Mr. Jessen is going to get water and sewer off of Lyman Drive but if they’re not extended it’s the rate payers that are going to pay that cost to extend them in the future.  Mr. Danielzuk said the problem and solution is finding a balance.  

Mr. Danielzuk said let the record reflect that this public hearing will continue to the next City Council meeting.  Staff will negotiate with Mr. Jessen and his attorney to work out the details.

CURRENT BUSINESS:
3.  Approve gift of property to City from Estate of Carpenter (910 & 920 K street)
Jim Ellison, City Attorney, recommended Council go into closed session, as outlined on the agenda, to discuss this agenda item.  

CLOSED SESSION

Councilmember Christensen moved, pursuant to Section 84-1410 and 84-1410(a), Nebraska Revised State Statutes, 1943, also known as the Nebraska Public Meetings Law, that the City Council enter into a closed session for the purpose of:  1.) Discussion of strategy and negotiation for potential real estate purchases by City Council; 2.) Legal advice regarding potential or threat of litigation; and 3.) for protection of the public interest.  Seconded by Councilmember Smith. The Mayor called the vote: “AYES” Smith, Christensen, Gibbs, Allred, Shields.  “NAYS”: None.  Absent: McFarland, Morrison and Cowan.  Motion carried.

The Mayor stated that Council is in closed session at 9:37 p.m.

Motion by Councilmember Gibbs to come out of closed session.  Seconded by Councilmember Christensen.  There was no discussion.  The Mayor called the vote: “AYES” Smith, Christensen, Gibbs, Allred, Shields.  “NAYS”: None.  Absent: McFarland, Morrison and Cowan.  Motion carried.

The Mayor stated that Council is out of closed session at 9:57 pm.

Councilmember Gibbs moved to approve the acceptance of the Gift of Property at 910 & 920 K Street to the City from the Carpenter Estate.  Seconded by Councilmember Christensen.  

Discussion:  Mr. Ellison said if there is going to be a gift, it should be subject to review by the Council; the written contract.  The motion was amended to reflect that acceptance is subject to Council’s review of the contract. 
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The Mayor called the vote: “AYES” Smith, Christensen, Gibbs, Allred, Shields.  “NAYS”: None.  Absent: McFarland, Morrison and Cowan.  Motion carried.

BIDS
None.


REPORTS OF STAFF, BOARDS AND COMMISSIONS AND STANDING COMMITTEES:   
1. Department/Staff Reports (informational only)	
2. Committee Reports & Council Member Comments
3. Administrator’s Report
4. Mayor’s Report

ADJOURN

Councilmember Christensen made a motion to adjourn. Seconded by Councilmember Allred.  There was no discussion.  Mayor Mayo called for the vote: “AYES” Smith, Christensen, Gibbs, Allred and Shields. “NAYS”: None.  Absent: McFarland, Morrison, Cowan.  Motion carried. 

The meeting adjourned at 9:59 p.m.


														
								Edwin Mayo, Mayor

ATTEST:


								
Kathleen J. Welfl, City Clerk


